
SAN FRANCISCO
PLANNING DEPARTMENT

March 23, 2010

Mr. Karl S. Mayer
Lincoln Park Homeowners Associates
231- 32nd Avenue
San Francisco, CA 94121-1013

Re: 7070 California Street
Assessors Block 1392, Lots 9 and 37
Katherine Delmar Burke School

Dear Mr. Mayer:

This letter is in response to your November 23, 2009 letter and supplemental letters from you
dated December 14, 2009, January 15, 2010, and March 12, 2010 (copies .attached) requesting a
determination by the Zoning Administrator for further clarification on his determination letter
issued on May 14, 2009 (copy attached) relating to the operation of summer programs at the
Katherine Delmar Burke School (KDBS) campus. You stated that the May 14, 2009 letter offered
no guidance on (1) the types of summer programs which may be operated on the KDBS campus;

(2) the nature of the permissible third-party operator; and (3) the Planning Code or other authority
which would permit and regulate the operation of summer programs on the school campus by
KDBS or a third-party. In your supplemental letters, you have asked whether for-profit summer
programs are allowed in an RH-1(D) zoning district.

Responses (shown in italics) to the questions raised in your letters are provided below:

1. May KDBS, the operator of a private, non-profit elementary school in a RH1-D district
pursuant to a conditional use authorization ("CUP") issued under Planning Code Section
209.3(g) (public or private elementary school) use its campus during the school recess months
of June through August for any activity of a profit-making or commercial nature, including a
recreational program, that is not authorized by the CUP, is not incidental to and does not
constitute an integral part of the elementary school use authorized by the CUP, and is not
permitted as a principal or conditional use under Planning Code Sections 209.1 through 209.9?

Although there are several components to this question, the general response is in the affrmative. The
KDBS currently operates under the Conditional Use authorization granted by the Planning
Commission under Motion No. 17252 (copy attached). Schools in San Francisco are located in
residential districts, commercial districts and mixed-use districts. In residential zoning districts, such
as RH-1(D) districts, schools are allowed as Conditional Uses, granted by the Planning Commission,
pursuant to provisions under Section 209 of the Planning Code. Many schools operate year round with
summer programs, and after-school programs, regardless of whether they are private or public schools.
Summer schools/programs could be considered either part of a school's all year-round use or as an
accessory use. Even as an accessory use, summer programs would still be allowed under Section 204 of
the Planning Code, which perits accessory uses that are "...necessary to the operation or enjoyment of
a lawful. . conditional use...located on the same lot.".
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Mr. Karl S. Mayer
7070 California Street

March 23, 2010

With regard to the KDBS, its operations and school curriculum are similar to those of many other San
Francisco schools, both public and private. KDBS was granted a Conditional Use authorization by the
Planning Commission to operate as an elementary school with an enrollment cap. As long as KDBS

operates within the Conditional Use authorization granted by the Planning Commission, the

Department does not have jurisdiction to dictate how the school should be run or by whom, or how
much financial profit it should receive or not receive.
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2. May KDBS rent its campus during the school recess months of June through August to a third
party for any activity of a profit-making or commercial nature, including a recreational

program, that is not authorized by the CUP, is not incidental to and does not constitute an
integral part of the elementary school use authorized by the CUP, and is not permitted as a
principal or conditional use under Planning Code Sections 209.1 through 209.9?

Yes, in the May 14, 2009 letter, I have already made the deterination that the operation of summer
programs at the school campus is not limited solely to KDBS. As stated above, as long as KDBS

operates within the Conditional Use authorization granted by the Planning Commission, the

Department does not have jurisdiction to dictate how the school should be run or by whom, or how
much financial profit it should receive or not receive. Most schools in San Francisco have accessory
commercial uses, such as camps, rental of sports fields, event rentals, including weddings and parties.
We believe these uses are incidental and are integral parts of the school. Many schools have ancillary
camp and social rental use of their property.

3. What Planning Code and other authority, if any, supports your responses to the foregoing
questions?

Nowhere in the Planning Code is there a provision which prohibits the summertime use of schools for
summer school or camps. Section 204 allows accessory uses.

4. Under Planning Commission Motion No. 17252, a finding was made that "No commercial
uses are proposed." You believe that the proposed summer program is a commercial use, and
that any use of KDBS' campus for a commercial summer camp wil violate the Planning Code,
and conflict with Motion No. 17252.

As stated above, both public and private schools offer summer programs to children as part of their
learning experences. The Department does not have jurisdiction to dictate how the school should be
run or by whom, or how much financial profit it should receive or not receive. Educational related
activities are not considered as "commercial activities" and do not fall under the broad category of a
commercial use. Commercial uses are typically considered as retail or sales related uses, such as beauty
salons, restaurants, hardware stores, offce supply stores or grocer stores. Commercial activities are
open to the public during regular business hours; whereby school activities are not. Students are
required to be pre-registered and pay a certain tuition fee. If collecting a tuition fee is considered profit-
making, then many schools would not exist. Nonetheless, Section 204.2 of the Planning Code forbids
"the conduct of any activity of a profit-making or commercial nature, except as an integral part of the
peritted principal or conditional use where such activity is expressly peritted by Sections 209.1

through 209.9 of this Code." The KDBS was granted a Conditional Use authorization by the Planning
Commission under Section 209.3(g) of the Planning Code as stated under Motion No. 17252.
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Mr. Karl S. Mayer
7070 California Street
March 23,2010

Therefore, it is my determination that KDBS may have summer programs, operated both by the
school itself and leased to non-profit and for-profit entities as long as the number of children does
not exceed 400 as required by Motion No. 17252.

If anyone believes that this determination represents an error in interpretation of the Planning
Code or abuse of discretion by the Zoning Administrator, an appeal may be fied with the Board
of Appeals within 15 days of the date of this letter. For information regarding the appeals process,
please contact the Board of Appeals located at 1650 Mission Street, Room 304, San Francisco or call

(415) 575-6880.
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If you have any questions regarding this matter, please contact me or my staff, Mary Woods at
(415) 558-6315 or mary.woods@sfgov.org.

Lawrence B. Badiner
Zoning Administrator

Encl.

cc: Supervisor Eric Mar

Katherine Delmar Burke School
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lawrence B. Badiner
November 23, 2009
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LINCOLN PARK HOMEOWNERS ASSOCIATION

SAN FRANCISCO

Mr. Lawrence B. Badiner
Zoning Administrator

San Francisco Planning Department
1650 Mission Street, Suite 400
San Francisco, CA 94103
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November 23,2009

Re: 7070 California Street
Assessor's Block 1392, Lots 9 and 37
Katherine Delmar Burke School
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Dear Mr. Badiner:

This letter requests a Letter of Determination by the Zoning Administrator pursuant to Planning
Code Section 307(a).

The Lincoln Park Homeowners Association ("LPHA") is writing to obtain clarification regarding
the intent and scope of your May 14, 2009 letter to Katherine Delmar Burke School ("KDBS" or

"school"). As you know, the LPHA represents owners of homes on 32nd Avenue, California
Street, and EI Camino del Mar which are located adjacent to or close to the schooL.

In your May 14 letter, you determined "that the operation of summer programs at the school
campus is not limited solely to KDBS." However, your letter offers no guidance regarding: (a)
the types of summer programs which may be operated on the KDBS campus; (b) the nature of
the permissible third-party operator; and (c) the planning Code or other authority which would
permit and regulate the operation of a summer program on the school campus by KDBS or a
third party.

To obtain guidance respecting the foregoing issues, LPHA respectfully requests that you issue a
Letter of Determination under Planning Code Section 307(a) which responds to the following
questions:

1. May KDBS, the operator of a private, non-profit elementary school in a RH1-D
district pursuant to a conditional use authorization ("CUP") issued under Planning
Code Section 209.3(g) (public or private elementary school) use its campus during
the school recess months of June through August for any activity of a profit-making
or commercial nature, including a recreational program, that is not authorized by
the CUP, is not incidental to and does not constitute an integral part of the
elementary school use authorized by the CUP, and is not permitted as a principal or
conditional use under Planning Code Sections 209.1 through 209.97
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lawrence B. Badiner
November 23,2009

2. May KDBS rent its campus during the school recess months of June through August
to a third party for any activity of a profit-making or commercial nature, including a
recreational program, that is not authorized by the CUP, is not incidental to and
does not constitute an integral part of the elementary school use authorized by the
CUP, and is not permitted as a principal or conditional use under Planning Code
sections 209.1 through 209.9?

3. What Planning Code and other authority, if any, supports your responses to the
foregoing questions?

Although our questions and the issues on which we seek guidance apply to operators in
addition to Steve and Kate's Camp, and profit-making activities other than its summer
recreation program, your May 14 letter was prompted by a query from KDBS regarding a

proposal by Steve and Kate's Camp to operate a recreational summer camp on the KDBS
campus. Therefore, we believe a brief description of the proposal, the nature of Steve and
Kate's Camp, and the type and scope of Steve and Kate's business operations may assist you in
providing the responses and guidance we have requested. Most of this information is not
addressed and does not appear to have been considered in your May 14 letter.

The proposal is for KDBS to rent its campus and facilities to Steve and Kate's Camp, a for-profit
business, for the operation of a recreational summer camp for 150 - 250 children, who need
not be students of KDBS, for 8 weeks during the months of June through August when the
school is not in session.

The rented premises will be open for summer camp activities by the 150 - 250 children for ten
and one-half hours daily (Monday - Friday) from 7:30 a.m. to 6:00 p.m. The children may arrive
at any time, and may leave at any time during these hours.

The children may sign up for the full 8 weeks, or come and go on a daily basis. For the summer
of 2009, Steve and Kate's charged each child at its various camps $2000.00 for the full 8 weeks,
or $75.00 for each day attended.

In addition to the proposed rental of the KDBS campus, Steve and Kate's operates for-profit

recreational summer camps in Berkeley, Kentfield, Mill Valley, Novato, and San Anselmo, each
with up to 300 children on site.

We respectfully submit that the answers to our questions 1 and 2 are "no" and "no." Our
conclusions are based on the following analysis. Your concurrence in this analysis wil provide
both KDBS and LPHA the guidance we seek.

First, with few exceptions, none of which is relevant to this matter, non-residential activities of
a profit-making or commercial nature, including a summer recreational program, are not
permitted as principal uses in a RHI-D district. Neither is an elementary schooL. Therefore, any
such activity would require a conditional use authorization which could be granted only if the
Planning Code gives the Planning Commission the authority to conditionally approve the
particular activity in a RH1-D district.
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lawrence B. Badiner
November 23, 2009

Second, Planning Code Section 209.3(g) does allow the Planning Commission to conditionally
authorize and elementary school in a RH1-D district. The CUP allowing KDBS to continue to use
the KDBS campus and facilities as an elementary school under planning Code section 209.3(g)
was granted June 1, 2006 in Motion 17252. However, this 2006 CUP contains no provision
which would purport to authorize KDBS or a third party renter to use the school campus and
facilities for an activity of a profit-making or commercial nature, including a summer
recreational program. Indeed, a proposed condition of approval of the CUP, which arguably

would have recognized and governed summer programs at the school, was deliberately deleted
by the Planning commission. Although Finding 10, page 6 of motion 17252, states that the
school undertook the obligation to manage summer activities to "avoid any negative impact to
the neighborhood", this does not constitute the granting of a conditional use authorization for
summer activities of a profit-making or commercial nature. As the 2006 CUP provides that it
shall supersede all previous conditions of approval applicable to the use of the school property,
former practices of KDBS respecting past summer programs, such as those mentioned in your
May 14 letter, whether legal at their time or not, are no longer relevant.
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Third, again with a few exceptions, none of which is relevant to this matter, non-residential
activities of a profit-making or commercial nature cannot legally constitute conditionally
permitted uses in a RH1-D district. (The authorities supporting this conclusion are cited in the
discussion of accessory uses below.)

Finally, to constitute a permissible accessory use under Planning Code Section 204.2, an activity
of a profit-making or commercial nature must be both (i) incidental and integral to the
elementary school use of the KDBS campus facilities and (ii) expressly permitted by Section
209.1 through 209.9, whether the activity is conducted by KDBS or a third party. Otherwise the
activity, no matter how "minor", would violate the Planning Code.

Planning Code Section 204, "Accessory Uses, General", which governs accessory uses in all
zoning districts, provides, in pertinent part as follows:

"Subject to the limitations set forth in this Code, and especially as specified in Sections
204.1 through 204.5, a related minor use which is either (a) necessary to the operation
or enjoyment of a lawful principal use or conditional use, or (b) appropriate, incidental
and subordinate to any such use . . . shall be permitted as an accessory use when
located on the same lot. . . ."

The narrow definition of a permissible accessory use in Section 204 is further restricted by the
additional limits on accessory uses in R districts "especially" set forth in Planning Code Section
204.2. Section 204.2, "Accessory Uses For Uses Other Than Dwellings In R Districts," specifically
governs accessory uses on the KDBS campus. This Section provides in pertinent part as follows:

"No use shall be permitted as an accessory use to a use other than a dwellng in any R

District which involves or requires any of the following: . . . . (c) The conduct of any
activity of a profit making or commercial nature, except as an integral part of the
principal or conditional use where such activity is expressly permitted by Sections 209.1
through 209.9 of this Code."
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lawrence B. Badiner
November 23, 2009

According to the Merriam-Webster Online Dictionary (www.merriam-webster.com/dictionary):

"Necessary" means "absolutely needed" to operate the elementary school under the
CUP.

"Incidental" means "being likely to ensue as a chance or minor consequence" of the
operation ofthe elementary school under the CUP.

"Integral part" means a "part essential to completeness" of the elementary school
under the CUP. t

f

An October 1995 Planning Code Interpretation set forth at page 1822 of the Planning Code
(copy attached) confirms that Sections 204 and 204.2 must be construed and applied strictly to
any activity on the KDBS campus which is purported to be an accessory use. The activity must
be incidental and integral to the elementary school use. A separate profit-making activity is
prohibited, whether conducted by KDBS or a third party.

The proposed recreational summer camp at KDBS would not be incidental to and an integral
part of the conditionally permitted elementary school use of the KDBS campus, whether the
camp is operated by KDBS or a third party. However, even if it were (integral and incidental), a
recreational summer camp, whether operated by KDBS or a third party, would still not satisfy
the criterion of Planning Code Section 204.2(c), because the operation of a for-profit
recreational summer camp is not expressly permitted, neither principally nor conditionally, in
any RH1-D district under Planning Code Sections 209.1 through 209.9.

The only non-residential principal uses expressly permitted in a RH1-D district are a residential
care facility for 6 or fewer persons (Section 209.3(b)); a child care facility for 12 or fewer
children (Section 209.3(e)); an open space for horticultural or passive recreational purposes
(Section 209.5(b)); and the posting of a sale or lease sign (Section 209.9(a)). All other non-
residential uses in RH1-D districts are either barred, or permitted only through a CUP, and then
only if expressly referenced in the Code for CUP treatment.

There is no conditionally permitted use for an RH1-D district in Sections 209.1 through 209.9
that would allow a for-profit recreational summer camp, whether operated by KDBS or a third
party.

The only RH1-D use in any of these Sections that could even remotely be argued to resemble a
for-profit recreational summer camp would be a "Community Facilities" use under section
209.4.

Section 209.4(a) would conditionally allow a "community facility. . . open for public use, in
which the chief activity is not carried on as a gainful business and whose chief function is the
gathering of persons from the immediate neighborhood in a structure for the purpose of
recreation, culture. . . ."

A for-profit summer camp, whether operated by KDBS or a third party, would be a gainful
business, and its chief function would not be the gathering of persons from the immediate
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lawrence B. Badiner
November 23, 2009

neighborhood in a structure for recreational purposes. Even if the proposed summer camp
somehow could be made to fit Section 209.4(a) by eliminating the gainful business aspect and
forcing the children to recreate only indoors, a new CUP would still be necessary to authorize
its operation.1

Indeed, the importance of protecting the character of residential neighborhoods is underscored
by the fact that there is no use in sections 209.1 through 209.9 which would principally or
conditionally allow the operation of an outdoor, for-profit summer recreational program like
that proposed by Steve and Kate's Camp in any RH1-D district.

The guidance LPHA seeks is important not only to us, but also to KDBS, because an activity that
violates the Planning Code is a public nuisance that may result in an action for injunctive relief,
penalties, and monetary damages. Golden gate Water Ski Club v. County of contra Costa(2008)
165 Cal.App.4th 249, 255-256; Citv and County of San Francisco v. Padila (1972) 23 Cal.App.3d
388,401; San Francisco Planning Code Section 176(a).

Thank you very much for your attention to this matter. Please contact us if you have questions,
or if we may provide further information.

verytru~. .
Karl S. ~~ Vice preSiden~
Lincoln Park homeowners Association
231 32nd Avenue
San Francisco, CA 94121

(415) 668-9124
ksminsf@comcast.net

Enclosure

CC: Lincoln Park Neighborhood Association
Katherine Delmar Burke School

Mary Woods

1 Section 209.4(b) would conditionally allow a private recreational facility other than as specified in Section

209.49a), but only in RC-l and lower R districts, and then only if it is not operated as a gainful business, and only
after a CUP has been granted.
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Sec. 204.2 San Francisco. Planning Code 1822

Coíle Section:
Subject:

:¿O.t.2
Hou:-ing HH accessory
church in R Distrid
10/95

to a

Effective Date:
Interpretation:

Housing provided. by a church in an R Dis-
trict for guests of the church can be allowed as an
accessory use to the church if it met the provi-
sions of Sections 204 and 204.2. The tcw stnie-
lure, if any, would have to bu i:()nsist(~nt. with Llw
lodger:; Iwi il~'r glio~l~ of the ehllch. (Oiw provi.
Hion of SOCtiOH 2tH.2 prohibit~ a sOl'arate (ll'lit-

making activity.) Loi!g-iiig' would Hot meet the
iiieiill'nt.al c.,ilnri;i of' Spd:ion 2()I unless it i:,
sporadic and inv()lvi~s few lodg-l'l's. The number
of lodgers allowed is the same as the number of
lodgers that are allowed by the definition of
"family." 'rhe length of stay would have to be
limited to less than one month. Housing for
longer periods, such as the parish house or group
housing contemplated by Section 209.2(b) must
conform "to the density,' rear yard, usable open
space or off-street parking and all other Code
requirements for such housing.

Code Section:
Subject:
Effective Date:
Interpretation:

Section 209.3(0 requires conditional use ap-
proval for a child-care facilty providing care to
13 or more children. Child-care provided within
a church in an R District for 13 or more children
would stil require conditional use approval even
if it satisfied the requirements of Section 204.2
for accessory uses.

204.2
Child care accessory to church
0112002

Code Section:
Subject:

204.3
Bar as accessory to a restau-
rant
8/87Effective Date:

Interpretation:
This Section regulates uses accessory to other

uses iIl C and M Districts. Normally, a bar is a
principal permitted use in all C and M Districts;
however, there may be times, if restricted by
moratoria, a special use district or prior condi-
tions of approval, when they might be allowed
only as an accessory use. A bar cannot be consid-

(ered to be accessory to a restaurant unless it is
only a service bar for the table server and there
is no lounge seating.

Code Section:
Subject:

204.3
Wholesaling as part of bakery
use
10/87Effective Date:

Interpretation:
A bakery located in a district which prohibits

wholesale use may not engage in any amount of
wholesale activity. Wholesaling cannot be con-
sidered to be accessory to a retail bakery.

Code Section:
Subject:
Effective Date:
Interpretation:

This Section, together with Section 204 regu-
lates accessory uses in C and M Districts. A
church is legally existing in a South of Market
District where churches are permitted but offces
are not. The church wanted to lease an adjoining
lot under separate ownership for multiple fune- ('
tion rooms including counseling and child day"
care and for church offces. The offices could not
be allowed except as accessory to the church.
Section 204 requires an accessory use to be on

the same lot as the primary use and not occupy
more than 25 percent of the floor area of the
entire use. The two lots, being under separate
ownership, could not be merged into one. The
proposal could be approved if the drawings showed
the offce space as constituting no more than 25
percent of the floor area of the church complex
and if the church fied a notice of special restric-
tion on the records for the site acknowledging
that the offces are to be accessory to the church
only and not thereafter converted to general
offce space.

204.3
Accessory use not on same lot
8/88

Code Section:
Subject:

204.3
Clothing assembly
sory use

4/90

as acces-

Effective Date:
Interpretation:

This states that one of the activities prohib- (
ited for an accessory use is the "production of

goods not intended primarily for retail sale or '.








































































